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On Being Able to Walk Twenty Metres: The Introduction of
Personal Independence Payments

Peter Alldridge*

The Welfare Reform Act 2012 introduced Personal Independence

Payments (PIPs), and in particular the enhanced-rate mobility com-

ponent (ERMC), with its twenty-metre test to replace the more flexible

fifty-metre test for the higher-rate mobility component of Disability

Living Allowance (DLA). The government objective was to reduce the

number of recipients of the benefits, which carry eligibility to the

Motability scheme. Rather than modify DLA so as to cure its perceived

faults, the government decided to ignore the past and start afresh. The
article examines the implementation of PIP, including the treatment of

the application of the author, and shows that the norms according to

which DWP operates the benefit, are radically at variance with those

in the Social Security (Personal Independence Payment) Regulations

2013. These developments have been central to the creation of a

`hostile environment' for people with disabilities.

INTRODUCTION

Of those who have suffered as a consequence of `Austerity', the reduction in
the United Kingdom's welfare state after the financial crisis, many are
people with disabilities.1 Living with a disability tends to involve a higher
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1 M.M. Cross, `Demonised, impoverished and now forced into isolation: the fate of
disabled people under austerity' (2013) 28 Disability & Society 719; M. O'Hara,
Austerity Bites: A Journey to the Sharp End of Cuts in the UK (2015); F. Ryan,
Crippled: Austerity and the Demonization of Disabled People (2019).
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cost of living, including both costs of specialist equipment or appliances2

and higher bills for energy, food, water, and (in the case of impairments
affecting mobility) transport. The costs arise in all sorts of ways:3 if one
cannot easily leave one's home, utility costs are higher; if one cannot use
public transport or do work about the house, then additional costs are
incurred in those areas, and so on. In recent years the costs of living have
increased more rapidly than the indices by reference to which levels of
benefits are set.4

If the thrust of public policy on people with disabilities in general, and
people with mobility impairments in particular, is to be a reversion to the
`warehousing' of the past, then transport is less important than had the
priorities been equality and inclusion. Benefits that provide transport for
people with disabilities are therefore one of the crucial targets of the attempt
to reformulate the duties of the state in relation to people with disabilities,
and the treatment of those benefits is a test of the sort of society we are.

Since 1975 the principal benefit available in the United Kingdom for help
with the transport needs of people with disabilities had been Disability
Living Allowance (DLA).5 Under Part 4 of the Welfare Reform Act 2012,
DLA, was abolished and replaced by Personal Independence Payments
(PIPs). Implementation of the change has taken place in stages, starting with
new applications and moving to a reassessment of all those already receiving
DLA. The higher rate (mobility) component (HRMC) of DLA was
superseded by the enhanced rate (mobility) component (ERMC) of PIPs.
DLA was not, and PIPs are not, contributory, means-tested or taxed.6 Their
professed aims are to go some way towards making up for the additional
costs incurred by the claimant on account of his/her disability.

The new benefit was devised to make a complete break from the past, and
in particular it adopted procedures which assessed disability by reference to
functional limitation ± that is, assessing the claimant's ability to perform a
range of simple actions, rather than by a medical assessment (which had
been the approach for DLA) or one based on description of all relevant
dimensions of the person's life and disability, for example, work capacity,
including health conditions, impairments, functional limitations, and
personal and environmental factors.7
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2 A. Tinson et al., Monitoring Poverty and Social Exclusion 2016 (2016), New Policy
Institute Annual Report.

3 Department for Work and Pensions (DWP), Government's response to the consulta-
tion on Disability Living Allowance reform (2011; Cm. 8051) 13 and following.

4 A. Adams et al., `The squeeze on incomes' in The IFS Green Budget: February
2014, eds. C. Emmerson et al. (2014), at <http://www.ifs.org.uk/budgets/gb2014/
gb2014_ch6.pdf>.

5 Created by Social Security Contributions and Benefits Act 1992, s. 73.
6 Finance Act 1982, s. 30, Income and Corporation Taxes Act 1988, s. 617, Income

Tax (Employment and Pensions) Act 2003, s. 677. DWP, DLA Reform (2010; Cm.
7984), Ministerial foreword by Maria Miller.

7 Scottish Government, International Comparison of Disability Benefits (2019).
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The changed criteria and the manner in which the new tests were applied
caused large numbers of people to have their access to Motability vehicles
removed,8 and so many thousands of disabled people have now been forced
to return their cars, scooters, and powered wheelchairs.9

This article will provide an emergence study of the introduction of the
new regime. The account will be derived from the published government
sources, such academic commentary as there is, the case law, and the papers
on a single appeal, the legal issues in which will be fully explored. I was the
claimant in that case. There is as yet no large sample work on the way in
which applications are treated, but the information available, both academic
and anecdotal, on the treatment of claimants suggests that my treatment was
typical.

SOME HISTORY

Until the mid-1970s the transportation needs of individuals with the most
severe mobility-challenges were met by the `invalid carriage', `Invacar' or
`trike', which originally were available on prescription from GPs.10 From
1968 onwards the vehicles were provided by the minister under statutory
criteria.11 They were small vehicles with a two-stroke or petrol engine (later
some battery-operated ones were developed, but they had very limited
range). They were big enough to hold one person and a folded wheelchair.
They were operated by a tiller on which were all the (hand-operated)
controls. Invalid carriages had some advantages. They were cheap and they
were manoeuvrable. There were also disadvantages: they were unreliable
and unstable (they were easily flipped over); they presented a fire risk; their
fibre-glass body gave little protection in case of collision; and they did not
enable the disabled person to travel with family or friends. Less seriously, on
some accounts, they were objectionable on aesthetic grounds.12 They were
originally exempted from the MoT test, and the `decisive' factor leading to
their abolition was the imposition by the EEC of standards for motor vehicles
to which no practicable modifications of the trike could ensure compliance.13
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8 N. Harris, `Welfare Reform and the Shifting Threshold of Support for Disabled
People' (2014) 77 Modern Law Rev. 888.

9 Of the 471,000 claimants holding DLA HRMC, assessed by October 2017, 244,780
(52 per cent) were awarded the ERMC under PIP: DWP letter, ref. FoI 3490, 12
September 2018, at <https://www.disabilityrightsuk.org/sites/default/files/pdf/
FoI%203490%20reply.pdf>.

10 Under regulations made under National Health Service Act 1946, s. 38.
11 Health Services and Public Health Act 1968, s. 33.
12 `As well as being unsociable, it was ± frankly ± awful-looking': J. Tomlinson, 606

H.C. Debs., col. 2018 (23 February 2016).
13 D. Ennals, 915 H.C. Debs., col. 2229 (23 July 1976).
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THE TEST FOR HRMC OF DLA

Mobility Allowance was introduced in 1975.14 It was available to those who
were `unable or virtually unable to walk'.15 It was replaced in 1991 by the
introduction of Disability Living Allowance and Disability Working Allow-
ance.16 The Social Security (Disability Living Allowance) Regulations
199117 set out the test for the higher rate (mobility) component of Mobility
Allowance. The original `unable or virtually unable to walk' test was
amplified and glossed, to:

(i) he is unable to walk; or (ii) his ability to walk out of doors is so limited, as
regards the distance over which or the speed at which or the length of time for
which or the manner in which he can make progress on foot without severe
discomfort, that he is virtually unable to walk; or (iii) the exertion required to
walk would constitute a danger to his life or would be likely to lead to a
serious deterioration in his health; or (b) he has both legs amputated at levels
which are either through or above the ankle, or he has one leg so amputated
and is without the other leg, or is without both legs to the same extent as if it,
or they, had been so amputated.18

A non-statutory `rule of thumb'19 came to be accepted, as a result of
decisions before Commissioners and later in the Tribunals, that a claimant
would usually satisfy the `unable or virtually unable to walk' test if he or she
was unable to walk more than fifty metres.20 Decision making involved a
broad non-mechanistic judgement.21 Aids and appliances22 were dealt with
by a provision stating that the test of `unable or virtually unable to walk' was
to be applied taking into account prostheses or artificial aids which are
habitually used or suitable to the applicant.23

CONSEQUENTIAL BENEFITS

DLA HRMC carried, and ERMC of PIP carries, advantages beyond the
money itself. It serves as a passport to various other benefits, which other-
wise require separate applications with their own criteria. These include: the
Blue (parking) Badge and access to free, privileged or concessionary
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14 Social Security Pensions Act 1975, s. 22.
15 Mobility Allowance Regulations 1975 (S.I. 1573) reg. 3(1)(a).
16 Disability Living Allowance and Disability Working Allowance Act 1991.
17 Social Security (Disability Living Allowance) Regulations 1991 (S.I. 2890) Part IV,

reg. 12.
18 Social Security Act 1975, s. 37ZC(1)(a), inserted by Disability Living Allowance

and Disability Working Allowance Act 1991.
19 R (on the application of Sumpter) v. SSWP [2015] EWCA Civ 1033, para. 1.
20 id.
21 Moyna v. SSWP [2003] UKHL 44; JC v. SSWP [2015] UKUT 144.
22 And see `Aids and Appliances', p. 456 below.
23 Social Security Act 1975, s. 37ZC(4).
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parking; toll-free travel on certain road and bridges;24 exemption from
Vehicle Excise Duty25 and the Congestion Charge; and various other
benefits. The Freedom Pass gives free buses and tubes to recipients of DLA
HRMC/PIP ERMC.26 Under the Taxicard scheme, London local authorities
make available 104 cheap taxi rides a year.27 There are further concessions
for which expenditure must be incurred, notably the Disabled Person's
Railcard. Finally, and crucially, DLA HRMC/PIP ERMC carries eligibility
to the Motability Scheme.

MOTABILITY

Motability is a registered charity set up by Royal Charter in 1977.28 It is
regulated by the Charity Commission, and it attracts the corporate
governance advantages of being a charity. It was established as a
`partnership scheme' between the then Department of Health and Social
Security (DHSS) and (then) six (now four)29 major clearing banks, by a
group chaired by Lord (Arnold) Goodman.30 The charity oversees the
operation of Motability Operations,31 a private limited company which
leases motor vehicles and wheelchairs to disabled people.32 Motability
Operations is regulated by the Financial Conduct Authority. Motability was
originally funded under the Health Services and Public Health Act 1968,33

but the powers were found not to be sufficiently wide and new powers were
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24 For example, the M6 (Toll) and the Dartford crossings.
25 Vehicle Excise and Registration Act 1994, Schedule 2, para. 19.
26 Transport Act 1985, Greater London Authority Act 1999, Travel Concessions

(Eligibility) Act 2002, Transport Act 2000, and Concessionary Bus Travel Act 2007.
27 To London residents: the benefits administered by local authorities vary according

to the particular authority.
28 L. Butcher and S. Kennedy, `Motability Scheme', HC Briefing Paper No SN473, 22

June 2017.
29 And see National Audit Office (NAO), Motability, HC (1995±96) 552 (report by the

Comptroller and Auditor General); A. Beard, Motability: the Road to Freedom
(1998); Work and Pensions and Treasury Committees, First Joint Report, The
Motability Scheme, HC (2017±18) 847.

30 And see B. Brivati, Lord Goodman (1999) 253 and following. Other key players in
the development of Motability are Lord (Jeffrey) Sterling of Plaistow, and Allan
Beard and Lord David Ennals, and Lord (Alf) Morris, who was then Minister with
responsibility for disabled people. `I should like to pay tribute to the political input
of Labour Ministers of the time: Jim Callaghan, the Prime Minister; David Ennals;
Alf Morris; and, of course, Denis Healey': I. Stewart, 408 H.C. Debs., col. 1134 (8
July 2003).

31 Motability Finance Limited was founded in 1978 and renamed Motability
Operations in 2003. It is a private limited company now owned by the United
Kingdom's four major clearing banks: Barclays, HSBC, Lloyds, and RBS.

32 See n. 29, above.
33 Health Services and Public Health Act 1968, s. 64.
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provided under the Disability Grants Act 1993.34 A financial memorandum
between the then Department of Social Security and Motability was placed
in the House of Commons Library in 1995. This contains a requirement that
the charity should endeavour to provide best value for money for both the
disabled customer and the taxpayer.35

Goodman's idea was that various costs could be reduced if the banks
collectively put up the money, allowing the purchase of vehicles, insurance,
adaptations,36 tyre and windscreen replacement, and other services, all at
discounted rates (because of economies of scale), by Motability, which
would then be leased to recipients of mobility allowance. The costs of
collecting the money are reduced because the government department pays it
directly to Motability, so there are no collection fees, late payments, bad
debts, and so on, and that in turn gives Motability a better credit rating and
enables it to borrow more cheaply.37 Eligibility for the Motability scheme
depends on the disabled person's being in receipt of one of four `qualifying
benefits'.38 The disabled person pays for the vehicle by allowing the DWP
(or Veterans UK) to pay all or part of their benefit direct to Motability
Operations for the duration of the lease agreement.

Tax exemptions are also available to Motability scheme users. A motor
vehicle leased to a disabled person who is in receipt of a mobility allowance
can be zero-rated, and therefore have no VAT levied. The first sale of an ex-
lease vehicle will also be zero-rated and therefore not subject to VAT.39

Under the Finance Act 1994, an insurance contract supplied to the person
leasing the vehicle is exempt from Insurance Premium Tax (IPT).40 The
VAT exemption provides a discount of nearly 17 per cent on the price of the
vehicle, and the IPT exemption provides a discount of nearly 11 per cent on
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34 s. 1(1) of the Disability Grants Act 1993 stated that `the Secretary of State may make
grants to . . . Motability (a body corporate constituted by Royal Charter), for such
purposes as the Secretary of State may determine.'

35 D. Ennals, 940 H.C. Debs. cols. 1125±1126 (6 December 1977); see, also,
Motability, `Introduction of the new Mobility Allowance and Motability', at
<https://www.motability.org.uk/about/history-of-the-motability-scheme/>; DSS,
`Motability: grant-in-aid, financial memorandum ± administrative costs, 29 June
1995' para. 7 [HC DEP 35 1909].

36 Adaptations present significant extra costs.
37 Regs 44±46 of the Social Security (Claims and Payments) Regulations 1987 (S.I.

1987/1968), as amended, allowed the Secretary of State to arrange that mobility
allowance shall be paid in settlement of vehicle leases payments due, where an
agreement has been entered into for the hire or hire purchase of a vehicle under
arrangements made by Motability.

38 HRMC of Disability Living Allowance (DLA); ERMC of Personal Independence
Payment (PIP); Armed Forces Independence Payment (AFIP); or War Pensioners'
Mobility Supplement. As the migration has taken place from DLA to PIP, the
second has become by far the largest group.

39 Value Added Tax Act 1994, Sched. 8, Part II, Group 12, para. 2A.
40 Finance Act 1994, Sched. 7A, Part 1, para. 3; Finance Act 2013, s. 201. Insurance

Premium Tax Regulations 1994 (S.I. 1994/1774 ± as amended).
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the insurance element of leasing the vehicle. A further tax advantage is that
Motability cars fall within the short-life asset regime which may generate
advantageous valuations for depreciation purposes.41 The National Audit
Office (NAO) estimates that leasing a vehicle using its scheme is `44%
cheaper'42 than leasing a vehicle on the open market. Overall, the tax
concessions involved in the operation of the scheme are estimated at £888m
per annum.43 In the year ending 30 September 2017, it had 614,000 lease
agreements in place and sold nearly 240,000 cars into the used-car market. In
2017, Motability Operations sales represented 21 per cent of total United
Kingdom sales of three-year-old vehicles.44

The allowance must be transferred directly to the supplier by the
DWP.45 Under current legislation, the DWP only has power to transfer
DLA HRMC/ERMC PIPs to Motability for these purposes, so, in practice,
the VAT and IPT reliefs only benefit mobility claimants who are supplied
by Motability, so it may be (and sometimes is) described as a state
subsidized monopoly.

In February 2018 it emerged46 that Motability had cash reserves of £2.4
billion and its chief executive, Mike Betts, is paid £1.7 million per annum. In
March 2018 a Joint Report of two Parliamentary committees called for a
wide-ranging investigation into its finances,47 and described Betts's salary as
`totally unacceptable'.48 It drew attention to the privileged position of
Motability and recommended an investigation by the NAO.49 Mr Betts's
planned departure was announced later.50 The NAO report51 ascribed the
large surplus to excess of prudence.
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41 Capital Allowances Act 2001, s. 268D(2); Finance Act 2013, s. 72.
42 National Audit Office (NAO), The Motability Scheme (2018) HC (2017±19) 1681,

18±20.
43 id., p. 4 (Key facts).
44 id.
45 Social Security (Claims and Payments) Regulations 1987 (S.I. 1968), reg. 44.
46 635 H.C. Debs., cols. 1643 and following (8 February 2018).
47 Work and Pensions and Treasury Committees, at <http://www.parliament.uk/

business/committees/committees-a-z/commons-select/work-and-pensions-
committee/news-parliament-2017/motability-letters-17-19/>.

48 Work and Pensions and Treasury Committees, op. cit., n. 29, para. 49.
49 id., p. 4.
50 `Motability charity boss to go after extra bonus revealed' BBC News, 7 December

2018.
51 NAO, op. cit., n. 42.
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REPLACING DLA ± `STRIVERS VS. SKIVERS' ± THE PRESS CAMPAIGN

The introduction of PIPs, and the policy of reducing the number of people
who receive the ERMC of PIP as against those receiving HRMC DLA, was
preceded by a thoroughly unsavoury press campaign.52 All benefits claim-
ants found themselves in a government-created hostile environment.53 It was
reported that people who received DLA included drug addicts54 and
alcoholics.55 They were using their DLA to drive round in BMWs.56 They
played golf.57 Prior to being granted the benefit the applicants had never
been seen by a doctor, and, more generally, applicants did not have to prove
their eligibility.58 If a child had ADHD, the parent could have a free
(Motability) car.59 DLA was a `handout'.60 Naturally, the possibility that the
tap might be turned off led to a rush of spongers trying to sign up.61 The
whole thing was a fraud on the taxpayer. (There were, of course, some cases
of fraud, and they attracted much attention.62)
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52 And see E. Briant et al., `Reporting disability in the age of austerity: the changing
face of media representation of disability and disabled people in the United
Kingdom and the creation of new `̀ folk devils''' (2013) 28 Disability & Society
874; L. McEnhill and V. Byrne, ` `̀ Beat the Cheat'': Portrayals of disability benefit
claimants in print media' (2014) 22 J. of Poverty and Social Justice 99.

53 And see I. Gedalof, `Work Yourself Better: The Disabled Person as Benefit
Scrounger' in her Narratives of Difference in an Age of Austerity (2018) ch. 4.

54 `140,000 claim disability cash for a bad back: Benefit handed out to thousands for
conditions including asthma and drug abuse' Daily Mail, 9 June 2013.

55 `The disability benefit that's handed out to addicts and alcoholics' Daily Mail, 28
March 2011; `77,000 drink and drugs addicts on disability benefits' Daily
Telegraph, 21 August 2018.

56 `No more £35k BMWs for Motability drivers: New rules will stop disabled getting
luxury cars on taxpayer' Daily Mail, 23 October 2011. Under the Motability
scheme, once people have HRMC DLA/ERMC PIP, they can spend it on whatever
car Motability has agreed a contract with (or on whatever else they want to spend it
on). The supplements vary and are paid by the recipient of the benefit. Motability
leases are usually costed and have effect over a three-year period, which can be
extended. HRMC DLA/ERMC PIP will pay for a small car from new on a three-year
lease, including adaptations, insurance, and maintenance. Supplements are paid to
lease more expensive cars, according to their projected resale value. That is, the cost
to the taxpayer does not vary according to the type of car selected, and BMWs are
still available under the Motability scheme to those who can afford them.

57 `Benefit fraudster caught playing golf' Daily Mail, 13 September 2006.
58 `The great disability benefit free-for-all: Half of claimants are not asked to prove

eligibility' Daily Mail, 15 April 2011.
59 `Parent of a child with ADHD? Have a free car under £1.5bn taxpayer-funded

scheme' Daily Mail, 8 October 2011.
60 `Disabled benefit? Just fill in a form: 200,000 got handouts last year without face-to-

face interview' Daily Mail, 10 November 2011.
61 `One new disability benefit claimant every nine minutes: Rush for handouts weeks

before they're phased out' Daily Mail, 27 March 2013.
62 `Benefits cheat who claimed £33,000 by pretending he had to use a wheelchair

caught cleaning windows' Daily Mail, 23 May 2012; `Ex-soldier jailed for disability
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REPLACING DLA ± THE EXPLICIT GOVERNMENT POLICY

After the 2010 election, a number of claims were made by those in the
coalition government attempting to `reform' DLA. First, it was said that the
impairments of DLA recipients are not subject to sufficient repeated checks
upon their condition. The fear was that a person might have recovered to a
point at which, if they tested again, she or he would not receive the award.
There always was an obligation to inform the DWP and its successors of
changes in the claimant's circumstances,63 but many of the awards were
made for life and DLA did not have a system to check that awards remain
correct.64

Second, on the government's account, DLA was perceived to be an `out-
of-work' benefit.65 It claimed that receiving DLA in itself appeared to
reduce the likelihood of being in employment, even after allowing for the
impact of health conditions.66 It was found that people out of employment
thought that they would lose DLA upon getting a job. An appropriate
response to those findings might have been to take steps better to inform
them of the correct position. The idea that this association was in some way a
deficiency of DLA is bizarre.

Third, the provisions dealing with aids and appliances were said to be too
generous. The reasoning was along these lines: if the state provides aids and
appliances which replace the lost function, then there is nothing really for
which to compensate. If someone whose leg had been amputated were able
to be given a prosthesis that replicated or aided perfectly the functions the
leg had performed, compensation would be unnecessary. So, for the
government, the argument went: `This might mean, for example, considering
an individual's ability to get about in a wheelchair, rather than ignoring the
wheelchair, as we do currently.'67 That is: `If we supply you with a
wheelchair with which you are able to get from A to B, then we do not need
to give you any money to compensate you for your inability to get from A to
B.' After PIP was introduced there was a consultation with a view to making
changes,68 but it was not pursued.69
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benefits fraud after Kilimanjaro climb' Guardian, 3 August 2017; `Disability
benefits cheat who spent holidays quad biking and scuba diving sentenced' CPS
Newsbrief, 25 September 2017.

63 Social Security Act 1975, s. 146.
64 id., para. 18.
65 id., para. 19.
66 The research cited was A. Thomas and R. Griffiths, Disability Living Allowance and

work: Exploratory research and evidence review (2010).
67 DWP, Government's response to the consultation on Disability Living Allowance

reform (2011; Cm. 8051) para. 27.
68 DWP, Consultation on aids and appliances and the daily living component of

Personal Independence Payment (2015; Cm. 9171).
69 DWP, The Government response to the consultation on aids and appliances and the

daily living component of Personal Independence Payment (2016; Cm. 9194);
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It would have been possible to deal with these three issues relatively
easily and without altering the entire basis upon which awards were made.
As to the argument that retesting was appropriate, where the original
assessment had been for a lifetime award, to ensure that the triggering
condition still obtained, it would have been easy to put in place recalls and
reassessments. Recalls were put in place (but then soon abolished) for other
benefits,70 but were first retained for PIPs,71 then (only so far as concerns
those with progressive conditions) replaced by a ten-yearly `light-touch'
check.72 As to the argument that people did not get jobs for fear of losing
DLA, it should have been possible to disabuse them of their erroneous
impression. Similarly, it would also have been possible to do something, if
something were needed, about the rules for aids and appliances.

The main reason for which the government acted was to reduce the
expenditure in these areas very substantially. The central professed aim for
PIP was the perceived need to make savings and, in particular, to reduce the
working-age caseload for disability benefits.73 The post-retirement
population of DLA recipients was not reviewed under the PIP migration
reforms.74 It was always expected, therefore, that significant numbers of
people who had been benefiting from the higher rate DLA mobility
component would not qualify for the ERMC in PIP.

It was thought that, by 2018, 602,000 would be likely to be entitled to
enhanced-rate PIP, as compared to an estimated 1,029,000 who would have
been entitled to higher-rate mobility under DLA.75 The sums of money
involved in the reduction of numbers of persons entitled to lease cars from
Motability are thus very significant.76 On the current (income and
expenditure) accounts, the Treasury's annual commitment was therefore
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Secretary of State for Work and Pensions' statement on not going ahead with
changes to Personal Independence Payment (PIP), 21 March 2016. This was more a
response to the possibility that the government might not be able to get the further
cuts to PIP announced in the budget through Parliament than to Iain Duncan Smith's
resignation: see C. Grover, `The end of an era? The resignation of Iain Duncan
Smith, Conservatism and social security benefits for disabled people' (2016) 31
Disability & Society 1127.

70 `DWP scraps retesting for chronically ill sickness benefits claimants' Guardian, 1
October 2016.

71 `PIP claimants will not be spared retests, DWP admits' Disability News Service, 6
October 2016.

72 `Parkinson's and MS patients spared benefit retesting in U-turn' Guardian, 18 June
2018; DWP, Award Period Guidance, 8 August 2018.

73 Sumpter, op. cit., n. 19, para. 17.
74 A. Roulstone and S. Prideaux, Understanding Disability Policy (2012) ch. 9.
75 Sumpter [2014] EWHC 2434 (Admin), para. 20.
76 `The Impact and Equality Impact Assessment published in May 2012 indicated that

about 500,000 fewer were expected to be in receipt of PIP by 2015±6 compared with
the number that it was thought would have been entitled to DLA, with a consequent
yearly saving of £2.24 billion. No further breakdown was given as to the impact on
those who suffered mobility problems owing to physical disability': id., para. 10.
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intended to be reduced by the amount of benefit not paid and the tax
exemptions not obtained. As to the capital, once the cars were sold, and the
loans to Motability Finance Ltd from the banks repaid, then the loans to
Motability Finance Ltd no longer appear on the balance sheets of the
clearing banks as relatively unprofitable (because of the low rate of interest)
and they are free to invest elsewhere.

THE PIP CRITERIA AND THE `TWENTY-METRE RULE'

DLA reform was presaged by a consultation on the proposed criteria,77

which were trumpeted as involving a:

new, fairer, objective assessment of individual need. We want the new assess-
ment to be objective and evidence-based, to ensure that support is targeted to
those individuals whose health condition or impairment has the greatest
impact on their day-to-day lives.78

The DWP consulted in 2011 on initial proposals for the draft assessment
criteria.79 Following feedback on the initial proposals, a second draft of the
assessment criteria was then put out for consultation.80 It consulted again on
changes to the twenty-metre rule, which in the unamended Statutory Instrument
had originally been unqualified by considerations of speed, safety or
replicability.81 It encountered strong but disunited opposition, and pressed on.82

An application for judicial review of the consultation was made by DLA
claimant, Steve Sumpter, who was concerned that he could lose his car under
the twenty-metre criterion. He pointed out that the official consultation had not
mentioned the reduced distance criteria.83 The Court of Appeal held that he had
correctly identified the serious lack of clarity in the 2012 consultation
document over the change from a fifty- to a twenty-metre threshold.
Nonetheless, the impact tables published by the DWP projected that 280,000
fewer people were predicted to receive ERMC under PIP compared with those
receiving DLA HRMC.84 The Court of Appeal held that the consultation
process around the replacement of DLA with PIPs was neither unfair nor

458

77 DWP, op. cit., n. 6.
78 id., p. 2.
79 DWP Policy Paper, `Personal Independence Payment ± initial draft assessment

criteria' (9 May 2011).
80 DWP, The Government's response to the consultation on the Personal Indepen-

dence Payment assessment criteria and regulations (2012).
81 For one good response, see Disability Alliance UK, End of a lifeline? Ending

Disability Living Allowance to introduce Personal Independence Payment (2011).
82 DWP, The Government's response to the consultation on the PIP assessment

Moving around activity (2013).
83 R (on the application of Sumpter) v. SSWP [2014] EWHC 2434 (Admin) (HC),

[2015] EWCA Civ 1033 CA.
84 CA, id., para. 17.
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unlawful, even though fewer people would be entitled to a mobility component
at the higher rate. The consultations had provided every opportunity to
object.85 That is, the government had acted lawfully, and Sumpter was correct
to be worried, but there was nothing the courts could do.

The basic criteria for eligibility for ERMC of PIPs, and hence for the
Motability scheme, are set out in Regulations.86 The effects of claimants'
impairments are assessed and allocated to descriptors in bands, according to
a points-scoring system. The only cases that generate enough points (12) for
the ERMC solely under the Mobility 2 (`moving around') head87 are those
who satisfy the twenty-metre criterion, that is, where the applicant:

e. Can stand and then move more than 1 metre but no more than 20 metres,
either aided or unaided. 12 points.
f. Cannot, either aided or unaided,
(i) stand; or
(ii) move more than 1 metre. 12 points.88

Descriptor d, `Can stand and then move more than 20 metres but no more
than 50 metres,' qualifies for the standard rate. The twenty-metre criterion
was chosen to replace the fifty-metre `rule of thumb'.89 The expressed
rationale was as follows:

20 metres is considered to be the distance that a claimant is required to be able
to walk in order to achieve a basic level of independence in the home such as
the ability to move between rooms. 50 metres is considered to be the distance
that a claimant is required to be able to walk in order to achieve a basic level of
independence such as the ability to get from a car park to the supermarket.90

In February 2013, the government agreed to amend the Regulations91 so that
the application of the tests in the descriptors should take account, not just of
whether the claimant can or cannot complete a specified activity, such as
walking twenty metres, at all, but whether the claimant can do it in particular
ways. Now, in order to satisfy the relevant descriptor, the applicant must be
able to do it `safely, reliably, repeatedly and in a reasonable time period'.92

The Regulations have their own lexicon, as follows:
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85 id., paras. 62±63.
86 Social Security (Personal Independence Payment) Regulations 2013 (S.I. 377)

(`Regulations') Sched. 1, Part 3.
87 Six per cent get over this threshold solely from the Mobility 1 tests (which deal with

planning and following journeys, covering, for example, some cases of mental
health impairments and some of visual impairments) and 33 per cent by aggregating
points from the Mobility 1 and 2 criteria: DWP letter, op. cit, n. 9.

88 Regulations, Sched. 1, Part 3.
89 See n. 18, above.
90 DWP, op. cit., n. 80.
91 Which it did by the Social Security (Personal Independence Payment) (Amendment)

Regulations 2013 (S.I. 455). See, also, the debate of the House of Commons
Delegated Legislation Committee, 5 February 2013.

92 Regulations, Reg. 4(2A).
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Reliably, in a timely fashion, repeatedly and safely
An individual must be able to complete an activity descriptor reliably, in a
timely fashion, repeatedly and safely; and where indicated, using aids and
appliances or with support from another person ([. . .]). Otherwise they should
be considered unable to complete the activity described at that level.
Reliably means to a reasonable standard.
Repeatedly means completed as often during the day as the individual activity
requires. Consideration needs to be given to the cumulative effects of
symptoms such as pain and fatigue ± i.e. whether completing the activity
adversely affects the individual's ability to subsequently complete other
activities.
Safely means in a fashion that is unlikely to cause harm to the individual,
either directly or through vulnerability to the actions of others; or to another
person.93

In a timely fashion means in less than twice the time it would take for an
individual without any impairment.94

Aids and appliances
The assessment will take some account of aids and appliances which are used
in everyday life. In this context:
Aids are devices that help a performance of a function, for example, walking
sticks or spectacles.
Appliances are devices that provide or replace a missing function, for example
artificial limbs, collecting devices (stomas) and wheelchairs.
The assessment will take into account aids and appliances that individuals
normally use and low cost, commonly available ones which someone with
their impairment might reasonably be expected to use, even if they are not
normally used. Individuals who use or could reasonably be expected to use
aids to carry out an activity will generally receive a higher scoring descriptor
than those who can carry out the activity unaided.

The Regulations say nothing to quantify the speed criterion (`less than twice
the time it would take for an individual without any impairment'), and there
is nothing more specific in the application materials. Guidance issued by the
DWP to assessors states that: `The walking speed which is deemed `̀ within a
reasonable time period'' is 30 metres per minute.'95 It is not clear where the
30 metres per minute standard came from, and what authority it has. It is
certainly not a generous interpretation of the notion of half of average
walking pace.96
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93 It was subsequently held that `risk of harm' need not be `more likely than not' when
assessing PIP: RJ, GMcL and CS v. SSWP v. RJ (PIP) [2017] UKUT 105 (AAC);
[2017] AACR 32.

94 Regulations, Reg. 4(4).
95 Regulations; DWP, PIP Assessment Guide Part Two ± The Assessment Criteria,

Worked example 2, para. 2.2.26.
96 Average walking pace is generally accepted to be three miles per hour, which is

around 80 metres per minute. 60 metres per minute is 2.2 miles per hour.
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CRITICISMS OF THE PIP CRITERIA

There were three types of objection to the twenty-metre rule. The first is that
there is something wrong with any test wholly based upon distance ± that, if
the true objective is to identify those most in need then, even though it
should not deal with immediate economic need (so long as the benefit is not
taxed or means-tested), it should take into account factors about the way in
which the claimant lives. As Baroness Thomas observed:

`[T]hose most in need' [. . .] is a very worthy-sounding phrase, but it really
does not mean very much unless it is qualified. Perhaps disabled people in
rural areas, where public transport is scarce, are most in need of their own
transport. Perhaps disabled parents with young children are most in need of
their own wheels, or those who need a large car because they have most to
carry in them, such as a supply of oxygen, walking aids or even toilet
equipment.97

The DWP paid lip-service to a social model perspective,98 which differen-
tiates the impairment, which is medical and specific to the individual, and
the disability imposed upon him or her by the barriers faced. It
acknowledged that this approach had `considerable support', but it rejected
such a system on the basis of its being `subjective' and `inconsistent'.99

The second objection to the twenty-metre rule was that a test wholly
based on distance might be acceptable, as the least of a number of evils, but
that fifty metres down to twenty was too severe a drop, and that a longer
distance ± thirty or even forty metres ± would have achieved the objective.

Why did the Government shorten the walking distance so arbitrarily and
drastically? Almost certainly, it was to wipe the slate clean before the tribunal
judgments in order to save the money that the Treasury was demanding. After
all, who would notice except disabled people themselves?100

The reduction in the required walking range, if applied consistently, might
have been expected to have had a differential impact as between impair-
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97 Baroness Thomas of Winchester, 771 H.L. Debs., cols. 1492±3 (4 May 2016).
98 Which holds that people with impairments are disabled by their environment: see P.

Alldridge, `Locating Disability Law' (2006) 59 Current Legal Problems 289. The
social model is at the heart of many legislative developments in the treatment of
people with disabilities, most clearly the UN Convention on the Rights of Persons
with Disabilities (2006), Article 1 of which states:

[. . .] Persons with disabilities include those who have long-term physical,
mental, intellectual or sensory impairments which in interaction with various
barriers may hinder their full and effective participation in society on an equal
basis with others.

Much current discourse in Disability Studies is `post-social model', consolidating
the gains of the social model and moving forward: for example, T. Shakespeare,
`Disability: Suffering, Social Oppression, or Complex Predicament?' in The
Contingent Nature of Life, eds. M. DuÈwell et al. (2008) 235.

99 DWP, op. cit., n. 6, p. 11, para. 2 and following.
100 Baroness Thomas, op. cit., n. 97, col. 1492.
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ments. Cases involving fluctuating conditions, those of a cardiopulmonary
nature, or psychiatric disorders, would be much more difficult to assess,
especially against mechanistic standards. Organizations representing
particular impairments made the cases for their constituents.101 The
published data102 differentiate between applications and awards to PIPs by
five categories. Psychiatric conditions attract 36 per cent of awards,
neurological conditions 21 per cent, musculoskeletal general 21 per cent,
musculoskeletal regional 13 per cent, and malignant diseases 3 per cent, but
the data do not link the conditions to the category of PIP awarded, and, in
particular, the proportions of each which yield the ERMC.

The third objection is that the previous rules, and the way in which they
were administered, had given rise to a range of settled expectations which
ought not lightly to have been disturbed. People had organized their lives,
including decisions as to where to live, how and where to shop, and where to
send their children to school (and how to get them there) in reliance upon
awards ± usually lifetime awards ± the withdrawal of which was perceived to
be a breach of faith to the claimant.103 There is a significant difference
between putting in place a new set of arrangements for benefits against a
background of nothing and withdrawing an existing benefit. To have a benefit
withdrawn is different from never having received it at all, because of the
reliance and security that have been engendered. This is the case no matter
how generous the transitional provisions are.104 The government behaved as
though it were a charitable donor, who gives no lasting commitment, owes
nothing to beneficiaries, and may withdraw support at any time. An
alternative account would be to regard claimants as having (moral) entitle-
ments. The DLA case is different, for example, from a government decision
to raise rates of taxation, because of its scale and because many of the targets
are the least well-off (to whom £40 or £60 week, the losses incurred by one
moved from HRMCDLA to standard rate or no PIP, even when not amplified
by the Motability Scheme) is hugely significant.105
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101 Haemophilia Society, `DWP Reviewing PIP Applications from People with
Bleeding Disorders' (2017).

102 House of Commons Library, `Constituency data: Personal Independence Payment'
(20 March 2019), at <https://commonslibrary.parliament.uk/social-policy/welfare-
pensions/benefits/constituency-data-personal-independence-payment/>.

103 When the Invacar was withdrawn, assurances were given that `. . . anyone under
pension age who holds a tricycle issued under the old vehicle scheme should be able to
switch to a mobility allowance': D. Ennals, 915 H.C. Debs., col. 2229 (23 July 1976).

104 Originally people were made to return their Motability cars while delayed appeals
were considered: P. Mordaunt, 617 H.C. Debs., col. 610WH (30 November 2016).
Motability opened its coffers to operate a scheme that extended the lease for a
further six months (or until after relevant appeals had been heard) and/or to help the
claimant to buy the car outright.

105 In January 2019 a very significant decision (YM v. Secretary of State for Work and
Pensions (PIP) [2018] UKUT 16 (AAC)) held that the `R(M)1/96' principle ± that
is, that a Tribunal must give good reasons why it was making no, or a lesser, award
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As things developed, it became clear that the legal criteria only really
matter when the claim gets to the tribunal, and most do not. Until then, the
DWP decision makers appear to be operating under a set of assumptions
significantly at variance with the Regulations. It is impossible to imagine a
set of rules whose objective was the reduction by 50 per cent of the number
of people eligible for the Motability scheme that would not have caused
suffering and resentment. The reduction, not the rules, is the problem. It is
desirable that the assessments be conducted consistently. That apart, random
reduction of the number of people receiving DLA might not have caused any
more suffering or anxiety than did the introduction of PIPs.

INTRODUCTION AND OPERATION OF PIP ASSESSMENTS

The point of the new assessment was said to be that it was simpler, and to be
directed principally at the effect of the impairment(s) upon the claimant's
day-to-day life. The reassessment of hundreds of thousands of claimants was
a huge task. It was contracted out to Atos106 and Capita. These are
corporations with no specific substantive focus save for bidding for tasks
outsourced by the government. In 2017, the government paid Atos alone
£255m to perform these assessments.107

Applications for PIP start with a long form. The forms generated much
criticism for their effect on levels of stress among claimants. The criticism is
probably misplaced. The forms did little but make the enquiries that were
required by the Regulations.108 The only real alternative would have vaguer
descriptors giving a wider discretion to assessors and DWP decision makers.
Although the form was raised as an issue by the Work and Pensions
Committee, it is an area where the government response is satisfactory.109 It
is, however, to be regretted that the form had to be completed manually.110 It
is the threat of taking the benefit away that causes the stress, not just the
form.

The assessors are people with a medical qualification, widely understood.
Typically, they trained as paramedics, occupational therapists or physio-
therapists. The critical point in getting this model to work was always
acknowledged to be securing enough expert information for the assessor to
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when a substantial one had been made under a predecessor benefit ± applied to
transfers from DLA to PIP.

106 Subsequently `Independent Assessment Services'.
107 `Government spending on private firms carrying out `̀ brutal'' disability benefit

assessments soared by £40m in a year' Independent, 5 February 2018.
108 Most of the form is structured around Part 2 to Schedule One of the Regulations.
109 Government response to Work and Pensions Committee, Fourth Report, PIP and

ESA assessments: claimant experiences, HC (2017±19) 355, (letter from Sarah
Newton, Minister of State for Disabled People, Health and Work, 25 July 2018).

110 Work and Pensions Committee, id., p. 9.
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take a view: `. . . [T]he accuracy of the generalist assessor model is con-
tingent on assessors having access to sufficient expert evidence.'111

However, on some matters, the claimant's GP or other specialist doctors
might well not be in a position to take a view, and for many claimants, the
cost of getting the relevant medical letters is a very significant disincentive
from making the application or from appealing.

The assessments take place at assessment centres or at the home of the
claimant. The assessments were originally intended to take about two hours,
but the times were reduced as the backlog increased. There were allegations
that some assessors had not reported interviews correctly. Echoing the
debates around police interviews in the 1970s and 1980s,112 the proposal,
which was accepted in part, came for tape recording of interviews.113 There
were claims that assessors were given financial incentives to dispatch cases
quickly.114 There were also many cases of inappropriate or inaccessible
venues for assessments.115

REVIEWS AND PARLIAMENTARY COMMITTEES

TheWelfare Reform Act 2012 mandated two Independent Reviews of PIP.116

The Department for Work and Pensions appointed Paul Gray CB to undertake
them. The first report117 was in 2014 before the majority of DLA recipients'
claims to PIP had been made. One major recommendation was that more use
be made of relevant evidence already in the hands of the DWP.118 The second
report119 found that lack of transparency in the assessment process coupled
with the high success rate in appeals had reduced confidence in the
assessment process, and he made various recommendations. The relevant
ones for current purposes are to make clear that the responsibility to provide
further evidence lies primarily with the claimant and that they should not
assume the Department will contact health care professionals. Gray did go on,
however, to recommend that `evidence of carers is given sufficient weight in
the assessment'.120 The government accepted almost the entirety of the
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111 id., para. 12.
112 Royal Commission on Criminal Procedure (1981; Cmnd. 8092) (Philips

Commission); Police and Criminal Evidence Act 1984, s. 60.
113 P. Gray, Second Independent Review of the Personal Independence Payment

Assessment (2017) recommendation 4.
114 `Disability benefit assessors trouser £50 rewards for squeezing extra tests into their

day' Daily Mirror, 14 May 2018.
115 `The disability system is blocking people like Jaki from their benefits ± literally'

Guardian, 24 May 2018.
116 Welfare Reform Act 2012, s. 89.
117 P. Gray, Independent Review of Personal Independence Payments (2014) 31±8.
118 id., p. 11, para. 9.
119 Gray, op. cit., n. 113.
120 id., recommendation 3.
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second Gray review.121 Various aspects of the PIP procedure also attracted
the attention of parliamentary committees.122

In June 2015 the introduction of the PIP scheme was described by
Margaret Hodge, then Chair of the Public Accounts Committee, as having
been `nothing short of a fiasco'.123 The problems were: that the introduction
had been rushed; that there had been no pilot schemes to identify potential
problems; there were long delays in performing assessments; and that the
DWP misjudged the number of assessments it would have to conduct, and
how long they would take. The Public Accounts Committee drew attention
to the levels of stress and uncertainty for applicants and the additional
financial and other pressures on disability organizations, and on other public
services, that support claimants.124 For some claimants, DLA payments were
stopped before PIP was in place.125

Shortly after the new regime came into force, evidence of dishonesty by the
assessors employed by Atos and Capita came to light. The Disability News
Service detailed over 200 examples, leading to a coordinated legal challenge.
These allegations also attracted attention in Parliament.126 One disabled
woman recovered £5,000 compensation from Atos, after a dishonest report by
one of its assessors led to her being awarded the wrong level of benefits.127

Other poor behaviour by assessors and decision makers attracted attention.128

At the international level, the legislation did not attract the approbation of
the UN Committee on the Rights of Persons with Disabilities,129 which
wrote of `systematic violations' of the rights of disabled people, commenting
on financial hardship and scapegoating of disabled benefit claimants, and
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121 Government's Response to the Second Independent Review of Personal
Independence Payments (2017; Cm. 9540).

122 House of Commons Committee of Public Accounts, Thirty-third Report, Contracted
out health and disability assessments, HC (2015±16) 727; Work and Pensions
Committee, op. cit., n. 109.

123 Press Release accompanying publication of House of Commons Committee of
Public Accounts, First Report, Personal Independence Payment, HC (2014±15) 280.

124 `Delays and disarray shatter lives of new disability claimants' Guardian, 15 January
2015.

125 Gray, op. cit., n. 117, pp. 31±8. And see p. 466, below.
126 Work and Pensions Committee, op. cit., n. 109, ch. 2.
127 `Court orders Atos to pay disabled woman £5,000 over dishonest PIP assessment'

Disability News Service, 21 December 2017.
128 J. Watts, `I accompany people to disability assessments. The lack of empathy is

heartbreaking' Guardian, 21 August 2017; `Benefits assessor sanctioned for
mocking disabled claimant' Guardian, 21 September 2017; `Atos nurse continues
with PIP assessment while claimant is having grand mal epilepsy seizures'
Disability News Service, 4 January 2018. Large numbers of individual complaints
are recorded on social media.

129 Committee on the Rights of Persons with Disabilities (CRPD), `Inquiry concerning
the United Kingdom of Great Britain and Northern Ireland carried out by the
Committee under article 6 of the Optional Protocol to the Convention' (2017)
CRPD/C/15/4.

ß 2019 The Author. Journal of Law and Society ß 2019 Cardiff University Law School



called for the benefit cuts that came through the 2012 and 2016 Welfare
Reform Acts to be reversed.

APPEALS

After the assessment, a report is sent to a DWP decision maker, who decides
upon the claimant's entitlement.130 A letter is then sent to the claimant. If the
claimant is not satisfied, a `mandatory reconsideration' by another decision
maker, is available,131 after which appeal lies to the tribunal. The rate of
successful appeals against PIP determinations was always high, and, at the
time of writing (late 2018) is about 70 per cent.132 Those who appeal are a
self-selecting category, and there is reason to believe that some at least of
those who do not appeal could appeal successfully, but do not, either because
they are deterred by the stress involved,133 or because they do not have the
relevant legal and other expertise at their disposal, a matter exacerbated by
the cuts in numbers of disabled benefits appellants receiving legal aid.134

The DWP response to the quantity of appeals and their success rate was to
recruit `an army'135 of presenting officers, whose job was to appear at and
resist appeals. From the introduction of PIP till February 2018 the DWP
spent £100 million defending appeals.136
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130 There are some cases recorded of `audits' of the assessor's report leading to a
change in the presented facts.

131 The DWP target is to turn down 80 per cent of requests for reconsideration: `DWP
has 80% targets for refusing benefit reconsiderations', DWP FOPI response, 15 May
2017, at <https://www.whatdotheyknow.com/request/402400/response/978248/
attach/2/FOI%201740%20response.pdf>. There are suggestions that the
`reconsideration' is a largely a formality: Work and Pensions Committee, op. cit.,
n. 109, p. 14; `DWP figures provide fresh evidence to explain PIP claim rejections'
Disability News Service, 9 August 2018.

132 Ministry of Justice (MoJ), `Tribunals and gender recognition certificates statistics
quarterly: January to March 2018' (2018).

133 `Despite high success rate, 4 out of 10 PIP claimants do not appeal as it would be too
stressful' Disability Rights UK News, September 2018. And see Work and Pensions
Committee, op. cit., n. 109, p. 8.

134 R. Stewart, replying to `Legal Aid Scheme: Social Security Benefits: Written
question ± 130690' (9 March 2018).

135 F. Ryan, `The government is skewing benefits appeals against disabled people'
Guardian, 17 May 2016.

136 `DWP spent £100m on disability benefit appeals, figures reveal' Guardian, 12
February 2018.
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ALLDRIDGE V. SSWP

I have an hereditary, progressive neuromuscular condition, probably Charcot-
Marie-Tooth. The effect is that the myelin sheath around motor nerves did not
form properly, the nerves do not conduct electricity as they should, and in
consequence, over years, the muscles in my limbs have wasted from the
extremities inwards. I walk using ankle-foot orthoses and crutches and have
very weak hands. Although its effects vary with the ambient temperature, the
condition does not fluctuate from day to day. I applied for Mobility Allowance
in 1987. After completing a form and providing some medical evidence, and a
rigorous but sympathetic medical examination by two doctors, I was held to
satisfy the criteria which then obtained137 and was granted Mobility
Allowance indefinitely. In 1992 this became DLA HRMC.138

Notification that my DLA was to end (in June) arrived in February 2018. I
registered my claim to PIP, soon after which I received and submitted the
form. I stated that I was able to walk fewer than twenty metres in the
prescribed manner, saying that my walking speed was around twenty metres
in the first minute, falling quickly towards ten metres thereafter, and that my
outside walking range at this low speed was fifty metres. On this basis, my
case should have been relatively straightforward. The assessment was in
April. The assessor (a paramedic) came to our house. She was civil and
business-like. She asked the same questions as the form and wrote out my
answers. She then carried out a brief physical examination. The assessor did
not see me walk more than two or three paces or see my feet without
orthoses, socks, and shoes.139

I was informed in mid-May that I had been turned down for the ERMC on
the ground that, for the purposes of the Regulations, I could walk between
twenty and fifty metres and consequently I was allocated to descriptor d. I
wrote asking for the mandatory reconsideration, and pointed out that the
assessor had not seen me walk, and that my claim as to my walking speed
had not been properly assessed. The reconsideration was unsuccessful, and
so I appealed to the tribunal. This had the effect of getting the DWP to send
me, in September, the entire bundle of papers, including the assessor's full
account of the assessment.140
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137 See `The test for HRMC of DLA', p. 451, above. That is, I am one of the small
cohort to which Judge Markus referred in CH and KN v. SSWP [2018] UKUT 330
(AAC), at para. 16, as having been granted HRMC DLA before `safeguarding' (this
required more evidence when assessing eligibility for the HRMC) was introduced in
1996 but being young enough not be transferred automatically to PIPs as part of the
retirement age group.

138 Social Security Contributions and Benefits Act 1992, s. 73.
139 Compare the accounts in Work and Pensions Committee, op. cit., n. 109, ch. 2.
140 A consequence of the requirement that the form be completed manually is that the

bundle, a comparatively short one, contains over 100 pages which had been
numbered and scanned by hand.

ß 2019 The Author. Journal of Law and Society ß 2019 Cardiff University Law School



From the correspondence around my claim, three themes emerge. The
first was that significance was given to the fact that I drive a car with a
modified handbrake and an automatic gearbox but unmodified pedals. I had
wondered why the assessor asked about this. The DWP decision notice stated
that: `You drive an automatic car displaying a good amount of muscle power
to operate the foot pedals.' This was the only suggestion in the papers that I
did have a walking speed greater than I claimed. It was not made by a health
care professional, or a person who had ever met me. It was approved by two
later DWP decision makers. The assessor had not asked about the
modifications required to my car because she needed to know in order to
understand the effect of the impairment on how I live, but because the
interview contains questions designed to elicit answers to which this sort of
`gotcha' response is an example.

The amount of force required to operate the brake pedal of my car, for an
emergency stop from high speed, is well under 200 Newtons. The amount of
force required to raise me up to the standing position and then propel me at
30 metres per second is in the thousands of Newtons for a far more sustained
period. The difference between the numbers of Newton seconds required for
the two respective activities is consequently several orders of magnitude.
Even if the same muscles were used to drive as to walk, the decision maker's
claim would still be nonsense.

Most of the decision letter was of a standard form, but in this crucial
sentence the combination of poor grammar (`You drive an automatic car
displaying . . .' [no comma]), peculiar expression (`good amount of muscle
power'), pleonasm (`foot pedals'), and ignorance of elementary physics
suggests that it was not found on a drop-down menu, or cut and pasted from
a manual, but the coinage of the author. The inference from the many
accounts available, and from my experience, must be that, given their
targets, DWP decision makers are engaged in not so much an assessment of
the validity of any particular claim, as a search for reasons to reject it, and if
none can be found, they make them up.

The second important claim, by the decision maker responding to the
appeal, following the statement of the health care professional, was that I
was not `housebound'. This expression, standing in stark opposition to the
social model of disability, which some at least of the legislators purported to
espouse, was clearly a governing factor among some of those responsible for
administering the benefit. It is extraordinary that, having criticized DLA as
an `out-of-work' benefit, the reason given for refusing an application to PIP
is that the claimant is not `housebound' enough. The twelfth recommenda-
tion of the second Gray review had been:

The Department re-emphasises and ensures that employment will not
disadvantage claimants when they seek to claim PIP and explores ways in
which PIP may be an enabler in improving employment retention.141
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141 Gray, op. cit., n. 113, p. 12, recommendation 13.
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This was reiterated by the parliamentary committees.142 If, as appears to be
the case, a `housebound' criterion is being substituted by decision makers at
the DWP for that laid down in the Regulations, then that is a cause for
concern.

The third theme in the papers was the disinclination, both of the health
care professional and the DWP decision makers, to address the simple claim
I made about the speed at which I walk, which was crucial to my claim. I
said on the application, and at the assessment, and in the letter requesting
mandatory reconsideration, and in the appeal documents, that my walking
speed was twenty metres for the first minute and falls after that. No direct
response was forthcoming. The assessor wrote that I walked very slowly, but
there was no attempt to quantify. She ticked the box to assess me to
descriptor d but did not include text about my walking speed, and wrote:
`Therefore, this gentleman can be deemed to mobilise a distance between 20
and 50 metres when aided by crutches reliably and repeatedly.' She did not
include text about my walking speed.

Two further evidential matters might have been significant. Perhaps
driven by GD v. SSWP (PIP),143 in which the policy on such evidence was
investigated, the documents responding to my appeal included the claim,
which appeared as a standard term inserted from a menu or by ticking a box,
that I had been given the opportunity to request the evidence on the basis of
which the original award of DLA had been made, but had not taken the offer
up. In fact, I had requested the information and the DWP had replied that it
was unable to find the evidence. The significance in PIP cases of the
evidence on which DLA had been awarded has been considered by the
Tribunals on a number of occasions.144 In the case of CH and KN v.
SSWP,145 the Upper Tribunal held that the range of cases in which the DLA
evidence might be germane was wider than had been argued by the DWP.
One of the reasons PIPs were set up as they were, rather than by amendment
of the DLA scheme, had been, so far as was possible, to create an entirely
new regime unconstrained by precedents or information from the DLA era,
with a different sort of test to which evidence used for decisions on DLA was
irrelevant. The government approach had been condemned in the House of
Lords, as noted previously.146 The decision in CH has the effect that here is a
range of cases to which the DLA evidence might still be germane. Simply
retrieving and scanning the previous (DLA) files is a mammoth task, but if
the previous assessments are in play, they will have been produced by
doctors, acting under less pressure of time who, it might be thought, ought to
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142 Work and Pensions Committee, op. cit., n. 109.
143 GD v. SSWP (PIP) [2017] UKUT 415 (AAC); see, also, CH and KN, op. cit, n. 137.
144 And see ST v. SSWP [2012] UKUT 469 ± an ESA case raising the same issue; AP v.

SSWP [2016] UKUT 0416; AW v. SSWP CPIP/2478/2017) [2018] UKUT 76 (AAC).
145 CH and KN, op. cit, n. 137, decided 3 October 2018.
146 Baroness Thomas, op. cit., n. 97, col. 1492.
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`outrank' the PIP assessor. In my case the 1987 evidence would have
identified and documented a degenerative condition with a prognosis of
increasingly limited mobility.

Second, it was apparent from the papers that the assessor and at least the
first decision maker had not seen some medical evidence from 2009 that I
submitted with the application. The report referred to a letter referring me to
a specialist, which I had given the assessor at the assessment, but not to the
specialist's responses, which I had included with the application. The
specialist's letters did not speak directly to my walking speed, but described
the progress of the condition over fifty years. It is improbable that their
failure to read the evidence contributed towards the decision, but it does
show some casualness in their approach.

BUILDING THE CASE

The appeal form147 was, to one who had never seen one before, intimidating.
I had drafted fairly detailed grounds of appeal but, acting on the advice of
Frances Ridout of the QM Legal Advice Centre, whose support was excel-
lent, we kept to a minimum the account of the basis of my appeal.148 The
appeal was lodged on 30 July 2018. We discussed various ways of making
the argument that my walking pace is as I described it. There were three sets
of evidential issues ± as to burden of proof, to expertise, and to what
evidence we should produce.

THE BURDEN OF PROOF

Is the burden on a claimant to establish that she or he satisfies the criteria or
upon the DWP to show the opposite? Usually the issue will not arise because
the procedure in the tribunal is largely inquisitorial. So far as concerns
establishing that there is an impairment affecting the claimant's ability to
perform the activities described, the claimant bears the burden. Where,
however, the claimant seeks to bring him/herself within the qualifications
provided by regulation 4(2A), in this case the reasonable time period for
satisfying the descriptor, there are strong arguments that the DWP should
bear the burden. The relevant provision states:
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147 Form SSCS1, at <https://www.gov.uk/government/publications/appeal-a-social-
security-benefits-decision-form-sscs1>.

148 The single most valuable legal factoid I learnt from Frances is that it is sufficient on
the appeal documents to write, as the grounds for the appeal, `because I think the
original decision was incorrect' or similar. It is thus much easier to appeal than it is
to complete the application form.

ß 2019 The Author. Journal of Law and Society ß 2019 Cardiff University Law School



Where a person's ability to carry out an activity is assessed, he is to be
assessed as satisfying a descriptor only if he can do so safely, to an acceptable
standard, repeatedly and within a reasonable time period.149

The first argument is that this is what is required by the word `only' in the
Regulations. If there is no evidence at all (that is, if the claimants' statements
are disregarded), then the condition after the word `only' is not satisfied and
the decision maker acts unlawfully by assessing the claimant to satisfy a
descriptor.

Second, it is axiomatic in civil litigation that the party that asserts
something should be required to prove it. In this case it is the DWP assessing
the claimant to satisfy the descriptor, that is, asserting that she or he can walk
the prescribed distance within a reasonable time period.

Third, ease of proof is a factor that can be used to determine the allocation
of the burden of proof. It is notoriously difficult to prove a negative.
Convincing evidence of one episode in which the claimant walks more
quickly than the relevant limit would be enough to prove the DWP's case.

Fourth, the assessment is an exercise of state power. The PIP assessment
procedure should be compared, for its intrusiveness and the safeguards
which are available, to investigations by HMRC or the police. The applicant
may be required to provide any information or evidence.150 Failure without
good reason151 to comply does not only lead to the drawing of adverse
inferences,152 but to a negative determination of the case.153 The applicant is
not entitled to legal advice during the interview. That is, the assessor may
ask the claimant to do more or less anything, and supply any information. It
is clear that the powers are used to try to secure evidence that can be used
against the claimant. If, at the end of that procedure, the assessor has not
been able to generate enough evidence, then it is inappropriate that the DWP
should say to the claimant, `You haven't produced enough evidence'.

We were prepared to argue the burden issue, by asserting that in the
absence of any evidence that I can walk more quickly than half of average
walking pace, the decision maker was obliged to decide that I could not.
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149 Regulations, Reg. 4(2A). The Explanatory note of the second draft of assessment
criteria (DWP, November 2011) was more explicit: `7.4 An individual must be able
to complete an activity descriptor reliably, in a timely fashion, repeatedly and safely;
and where indicated, using aids and appliances or with support from another person
(or, for activity 10, a support dog). Otherwise they should be considered unable to
complete the activity described at that level' (emphasis added).

150 id., Reg. 8(1).
151 And see, on good reasons not to comply, OM v. SSWP (PIP) [2017] UKUT 458

(AAC).
152 As would be the case for a criminal defendant under the Criminal Justice and Public

Order Act 1994, s. 34.
153 Regulations, Reg. 8(3).
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WHAT EVIDENCE COUNTS? ± THE QUESTION OF EXPERTISE

Is a person's maximum walking speed something on which expertise is
helpful, and if so, is only expert evidence admissible, and what would
qualify a person as an expert? There is much in the DWP publications issued
prior to the enactment of the legislation as to who is best placed to provide
information on the effect of the disability. It was said that: `[d]isabled people
are experts in their own lives and information they provide will continue to
be vital.'154 The DWP practice, however, appears to be that a health care
professional was regarded as an expert, and that the claimant was presumed
to be a liar, and to be disregarded. As to expertise, the notice sent to me of
the failure of the mandatory reconsideration had included the qualification:
`. . . in the absence of further medical evidence . . .' [the original decision
stands].' That is, the notice implies (a) that only expert evidence is
admissible; and (b) that the only expert evidence that is admissible is
medical evidence. This is probably the basis upon which the DWP ignores
the statements of claimants. Both claims are incorrect.

As a matter of law, the health care professional is not, without more,
qualified as an expert in the condition of any particular claimant. In my case,
she did not know anything about the condition and was not employed
because of her expertise in it. If anything, members of the claimant's family
or other carers would be better placed to give an expert view, if expertise is
what is required. Family members and others who have day-to-day
experience of the effect of the effect of the impairment are recognized as
having appropriate expertise.155 The law of evidence is able in many other
areas to deal with witnesses who have incentives to lie, and it does not
usually exclude relevant non-expert evidence. If people see a claimant
running for a bus, for example, their evidence would count to show that a
claimant could move more quickly than the prescribed speed. That is, even if
the claimant's family are not regarded as experts, their accounts should not
be ignored. In short, the DWP seems prepared to use unjustifiable evidential
manoeuvres to marginalize or exclude information adduced on behalf of the
claimant and carers, but privileges sources, even wholly uninformed sources,
against the claimant. This may well account for the differences in outcomes
at assessments and tribunals.

EVIDENCE

The single fact in issue between the DWP and me was as to my walking
pace. I said it is twenty metres per minute for the first minute and falls
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154 DWP, op. cit., n. 6, para. 29.
155 CF v. SSWP [2017] UKUT 356 CPIP/838/2017; Gray, op. cit., n. 113, pp. 36±7.
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rapidly to ten metres per minute. I did not have any medical evidence
speaking directly to my current walking speed. I do not see a doctor regularly
and had not seen a doctor about the condition for several years. I went to my
GP and explained the position, and she said that she could not attest to my
walking speed, but wrote a letter stating that I had described my walking
pace and she believed me. In case the tribunal were held the burden to be on
the claimant, therefore, we were obliged to think of other ways to prove to
the tribunal that my walking pace is as described. One was statements from
colleagues or family. Another possibility was CCTV from the QM campus,
either to or from my parking space or around the building in which I work.
There is no number of videos of me walking slowly that would prove
conclusively that I cannot walk quickly, but the manner of my walking
coupled with that fact that it would have been more convenient for me to
walk quickly if I could (as, for example when it was raining).

In consequence of all these considerations, and the statistics on the
success rates for PIP appeals, we approached the hearing with some
confidence.

NOT WITH A BANG . . .

On Tuesday 2 October 2018 I received a letter informing me that my appeal
had been heard the previous week (or rather that the papers had been dealt
with by a tribunal), and that it had been allowed and that I had been granted
PIP ERMC subject to ten-yearly `light-touch' reviews. This was a cause of
relief, and of satisfaction, particularly that the Tribunal relied for its findings
upon my statements. The judgment stated:

In reaching its decision, the Tribunal applied regulation 4 of the PIP Regula-
tions 2013 and placed particular reliance upon [my] evidence [. . .], which was
supported by correspondence from a Professor of Clinical Neurology &
Neurogenetics156 and by the Health Professional's clinical assessment
findings.157

My case had been triaged by the Tribunal and decided on the papers, without
a hearing. One obvious reason for the very high rate of success in appeals is
that the tribunal, as it is directed to do,158 regarded the evidence of the
claimant as significant, whereas in every previous interaction my claims had
been disregarded. If the tribunals are the first decision makers to pay any
attention to the claimant or to carers as a source of reliable information, then
it is little wonder that the determinations they make differ from those of the
DWP decision makers.
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156 That is, the letters that the assessor and decision maker had not read.
157 SC14/18/02095/28/09/2018, para. 6.
158 And see Work and Pensions Committee, op. cit., n. 109, para. 23.
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DID THE INTRODUCTION OF PIPS WORK?

The introduction of PIP was intended to reduce government expenditure in
this area by 20 per cent. In fact, it rose by 20 per cent.159 The Office for
Budgetary Responsibility (OBR) said `PIP appears to have cost more than a
continuation of DLA would have done.'160 There are a number of reasons for
this, and a full multivariate analysis would need more data than have been
published, but some suggestions from the OBR include: the volume of new
claims to PIP was higher than for DLA; the success rates for new claims was
higher than expected; the success rates at reassessments was higher than
expected; the average awards much higher than expected; and more
generally, demographics (retirement-age recipients living longer) and the
consideration that when a new disability benefit is introduced, it takes many
years for the average duration of claims to reach steady state.161 It follows
that the reforms had the effect of raising expenditure in this area and shifting
the benefit from one group of recipients to another, overlapping one. What
we do not know is whether that group or the previous one best represented
those in `most need'.

CONCLUSION

This article has given a short glimpse of the hostile environment created
during Austerity162 in the United Kingdom for people with disabilities, and
to the world of the claimant ± the I, Daniel Blake world of listening to
Vivaldi while on hold, being treated routinely as a presumptive liar, and
being fobbed off by functionaries whose pay and careers are thereby
advanced, and who are at best uncaring and incompetent and at worst callous
and dishonest. We should identify and investigate the phenomenon which
has been put in place. The behaviour I have described is not bureaucracy
behaving badly. It is not jobsworthery or `the computer says no'. It is people
bending over backwards to find reasons to reject applications from some of
the weakest and most vulnerable in our society, and they are doing it either
because they have been given financial or other sticks and carrots, or because
a culture has been created in Atos and the DWP in which behaviour of this
type is appropriate (or both). At the time of writing, around 130,000 people
have been deprived of Motability vehicles and 220,000 of those who
previously received higher-rate mobility DLA have been assessed either to
the standard rate of PIP or to nothing. It is not a surprise that anyone should
be turned down for ERMC PIP, nor that a PIP appeal by a law professor with
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159 Office for Budgetary Responsibility, Welfare Trends Report (2019) ch. 4.
160 id., Executive Summary, para. 17.
161 id., para. 23.
162 And see Cross, op. cit., n. 1.
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access to legal advice should succeed. There are many placed less favourably
than I both medically and economically, and without the access to legal help
available to me, who have lost their access to the benefit, and the way in
which the benefit has been implemented will accentuate the bias towards
those with the wherewithal to contest the decisions. There is every reason to
suppose that the treatment I received was entirely typical both of the
assessment and the appeals procedures.163 Investigations should now be
conducted to determine whether this memoir, and the anecdotal evidence to
be found online, are indeed representative, and if they are, action should be
taken by those with appropriate powers.
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163 And see Work and Pensions Committee, op. cit., n. 109; J. Saffer et al., `Living on a
knife edge: the responses of people with physical health conditions to changes in
disability benefits' (2018) 33 Disability & Society 1555; or use the Twitter hashtag
#PIPStories.
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