
I would like to submit the following statement to the new First Tier 
Tribunal for the doctor and judge to read prior to my hearing, in 
order to reiterate a few important points regarding the original FTT 
decision.

Firstly, I would like to respectfully remind the tribunal that the 
representative for the Secretary of State for Work and Pensions 
supports the appeal, as they also agree with the Upper Tribunal judge 
that the original First Tier Tribunal decision contained an important error 
of law. The DWP have also requested that the case be referred back to 
the First Tier Tribunal for a fresh hearing,

The original FTT hearing refused my appeal on the grounds that they 
believed that my overall health had improved. Whilst I agree with the 
original FTT decision that my mental health has shown signs of 
improvement, my physical health has not improved in any way and there
is no evidence whatsoever to support the DWP decision that my 
physical health has shown signs of significant improvement.

Therefore I submit that the Schedule 2 descriptor that gave me 15 
points and placed me in the ESA support group in 2017 continues 
to apply in my case. There is no reason and no evidence 
whatsoever to show any improvement to my health in this regard.

During my first appeal hearing, the doctor appeared to dismiss my 
diagnosis of CFS/ME, effectively saying that he believed that I had 
obstructive sleep apnoea instead. 

These comments are based on the letter from the hospital consultant 
confirming my diagnosis in 2017. 
The letter confirms my diagnosis but states that obstructive sleep 
apnoea may also be a problem. The letter clearly states that I have 
Chronic Fatigue Syndrome (it's listed as diagnosis 1).
As well as stating that I have anxiety and depression, it also lists 
obstructive sleep apnoea as a possible contributing factor to my fatigue. 
You should note that there's a question mark before the diagnosis.

I told the doctor that I agreed that sleep apnoea would cause 
fatigue, but didn't explain my many other symptoms, including 
widespread pain, muscle cramps, daily migraines, brain fog, 
sensitivity to bright lights/loud noises and memory problems.



The doctor did not reply to this statement. He did not tell me I was 
wrong, nor did he correct me. I believe that these comments prove that 
either the doctor does not fully understand my condition or did not look 
at the evidence in full. 

My diagnosis of CFS/ME (which was made by a specialist doctor and a 
hospital consultant/professor after many years of symptoms) was 
completely disregarded by the original tribunal, as they said that I 
claimed to have CFS, but from the overall evidence it was 
“inconclusive”.

Respectfully, I would add that there is no question that I have 
CFS/ME as the diagnosis has been recorded on my medical 
records and accepted by my GP. In addition, all of the fit notes 
submitted to (and accepted by) the DWP whilst I have been 
appealing have listed this serious condition as the main reason for 
me being considered unfit for work whereas sleep apnoea has 
never been listed on any of them.

I also believe that the original First Tier Tribunal overlooked or ignored 
important evidence related to standing and sitting that was provided to 
the hearing many weeks in advance. There is clear evidence (from both 
the DWP and Maximus) that I meet this descriptor and as a result of that
I believe that I should also have been awarded an additional 9 points for 
this activity. 

On page 9 of the Maximus report of the assessment carried out on 15th 
February 2019, the HCP makes the following statement regarding 
myself. I believe this statement was based on his own observations 
during the assessment -

“He can sit for 15 minutes and then he has to stand up and move
around due to pain. He can stand for less time than he can sit due 
to pain. He can only manage a few minutes. He states that he is not
able to reliably and repeatedly sit and stand for more than 15 
minutes and this is what was decided in the House of Lords.”

I further submit that Regulation 35 applies in my case for the reasons 
stated below, and that for this reason (plus the above Schedule 2 
reasons) I should be placed back into the support group. This is what I 
am respectfully requesting the tribunal to do.



The nature of my illness means that being placed in the work related 
activity group would affect me in exactly the same way that is stated in 
paragraph 29 of the Upper Tribunal decision made by Judge Jacobs. 
A copy of this upper tribunal decision was sent to the original first tier 
tribunal many weeks in advance of my hearing. 

Part of this upper tribunal decision is quoted below, and I would like to 
submit the the nature of my illness frequently leaves me completely 
depleted of energy and unable to leave my home or even my bed. 

I would also like to respectfully remind you that the letter I received from 
the hospital consultant stating my diagnosis, clearly says that I suffer 
from a “long standing history of diffuse muscle/joint pain made worse 
with movement”. This muscle/joint pain applies to ALL movement and 
not just walking.

I would like to respectfully ask the new First Tier Tribunal hearing 
to  consider that if Judge Jacobs believes that the below statement 
applies to Mr H. (who has a confirmed diagnosis of CFS/ME) then 
why doesn't it apply to me?

I would like to draw your attention to the above mentioned paragraph 29,
which Judge Jacobs referred to when granting Mr H (who has CFS/ME) 
permission to appeal -

“We consider that Mr H... satisfies Regulation 35 because of the 
nature of one of his medical conditions, Chronic Fatigue Syndrome
(CFS/ME). Mr H is unable to undertake any kind of activity without 
becoming depleted of energy, so exhausted that he needs to sleep 
for 18 hours a day. He is rarely able to leave his house. “

If he is required to undertake work-related activity, such as attend 
an interview at the Job centre, he needs to plan in advance, 
banking energy by resting more than usual, and requires 
assistance to get to the appointment. 

Bearing in mind that Lord Freud has stated publicly that any such 
activity must be capable of being carried out reliably,repeatedly 
and safely, we contend that Mr H is unable to carry out work related
activity predictably or with consistency. 



If he pushes himself to become active above his usual limitations, 
he becomes becomes excessively exhausted, with increased levels
of pain. If he were to do this repeatedly, there would be a serious 
deterioration in his medical condition of CFS/ME.”

For this reason, I submit that, due to the nature of my illness, the above 
statement by Judge Jacobs very strongly applies in my case.

Over exerting myself when I need to rest at home would be detrimental 
to my health. I would only be able to attend work-related activities when 
my symptoms allowed me to do so, and not on a regular or consistent 
basis. I would certainly not be able to attend work on daily basis. 

However, if I were to be placed in the work related activity group, I would
be forced to attend courses etc., even when my health meant I was unfit 
to do so. If I failed to attend these appointments, I would be subject to 
DWP sanctions and a significant reduction in money for failing to attend 
interviews. 

I would like to further submit that I am taking all available and 
appropriate medications that have been prescribed to me by my doctor 
and there are no reasonable adjustments that could be made to a 
workplace, nor is there any type of support that the job centre (or an 
employer) could offer me that would mitigate my medical conditions and 
enable me to work. 

This statement was completed in full by --------------.

Dated - 3rd February 2021.


